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A:Introduction 

One of the most significant social justice issues facing children’s rights in Australia is 

the overrepresentation of  Torres-Strait Islander or Aboriginal youths in detention. Several 

reasons can substantiate this including the fact that this population of youth is more socially 

disadvantaged and extensively maltreated, either combined or separately. The level of 

incarceration among Australian youths disproportionately disadvantages indigenous youths as 

compared to non-indigenous youths. Empirical studies by (Arney & Iannos et al., 2015) 

assert that the probability of detainment of indigenous youths is 21 times greater than that of 

non-indigenous youths. In Australia, approximately 600 juveniles under 14 years are 

incarcerated on an annual basis (Council of Australian Governments, 2009). However, these 

numbers are becoming concerning because they are tremendously increasing. Putting this into 

a deeper perspective reveals that 949 juveniles tend to be incarcerated in a typical Australian 

night with more than 60% of then being indigenous Torres-Strait Islander or Aboriginals. 

According to Broken Hill, submission 775, “the juvenile justice system is mimicking the 

separation policies of the past.” Additionally, submission 309 of the Secretariat of National 

Aboriginal and Islander Children, SNAICC, declares that  “the most distressing aspect about 

the level of juvenile justice intrusion in the lives of young Aboriginal and Torres Strait 

Islander people is the fact that entry into the system is usually the start of a long career of 

incarceration for many.” 

This issue is very concerning, especially because of the magnitude of psychological or 

emotional trauma that the juveniles experience inside jail. The carceral environment is 

inherently destructive to the psychological state of these juveniles since they are isolated 

from society at a very young age. Consequently, this annihilates the purpose, meaning and a 

sense of direction from these indigenous juveniles. This lasting damage not only affects the 

individual but also to their families and the society. Additionally, children who are 
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imprisoned during early phases of their lives are more likely to commit another offense but in 

a more aggressive and violent manner.  

They frequently do this until they end up in adult prisons. This claim is substantiated by 

research conducted by the sentencing advisory council  (2016) which affirmed that 94% of 

juveniles between the age of 10-12 are re-incarcerated before they turn 18. A study done on 

approximately 99 juveniles in Banskia Hill detention center revealed that about nine of ten 

juveniles developed cognitive impairments while one in every three developed fetal alcohol 

spectrum disorder. What is most shocking is that these disorders are developed at the greatest 

known rate in the FASD world as compared to any other demographic in the justice system. 

This situation was accurately articulated in the Uluru statement from the heart:                                             

“Proportionally, we are the most incarcerated people on the planet. We are not an innately 

criminal people. Our children are alienated from their families at unprecedented rates. This 

cannot be because we have no love for them. our youths continue to languish in detention in 

obscene numbers. They should be our hope for the future.”  

For my perspective, I believe that eliminating the social disadvantage and 

disproportionate laws constantly facing indigenous youth is the only way to dispense with the 

high levels of incarceration among Torres-Strait Islander and Aboriginal juveniles. In order to 

accomplish this, it is of essence to increase the age of criminal responsibility and circle 

sentencing for juveniles through legislation. In Australia, the age of criminal responsibility is 

estimated to be 10 years. However, 10 years is very low and children this age do not even 

discern the magnitude of the crimes they are committing. Additionally, children who are 

sentenced at early stages of their lives tend to end up in prison when they reach adulthood.  

This therefore creates the need for increasing the age of criminal responsibility. Circle 

sentencing is a substitute technique used for sentencing Aboriginal and Torres-Strait youths. 
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This method involves the integration of the views and opinions of the local court’s 

magistrate, family of the offender, victims and Aboriginal elders in the type of sentence given 

to an indigenous offender . Circle sentencing is a promising policy in trying to minimize 

recidivism. The best approach to take in this situation is to recruit champions of change as 

well as to propose incentives.  

 

B: Legal and Policy Network 

The primary jurisdiction that should be at the fore forefront of legislating changes that 

would aid in the reduction of the rate of incarceration of indigenous juveniles is the National 

Framework for  protecting Australia’ Children. This institutions aims at minimizing child 

neglect and abuse and to ensure that protective responses for Australian children, with special 

consideration to Aboriginal and Torres Strait Islander children is improved. This jurisdiction 

employs a public health strategy in improving the outcomes for the Aboriginal and Torres 

Strait Islander children. They do so via addressing the challenges associated with 

disadvantaged populations, recognizing and championing for family and societal strengths as 

well as utilizing communal techniques that are specific to risk factors such drug abuse 

(MacRae & Hoareau., 2016).  

Another body that deals with promotion of the rights of Aboriginal and Torres Strait 

Islander children is the National Voice for our Children, SNAICC. The main roles of this 

body include ensuring that the rights and welfare of indigenous children are protected and to 

minimize the disparate representation of Aboriginal and Torres Strait Islander youths in the 

child protection system (Tibury et al., 2013).   

One of the existing legislations that is related to this matter is the operation of the 

children Act of 1997 (NSW). The disadvantages associated with this act tremendously 
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overweigh its advantages. This is because it has further promoted racial discrimination in an 

indirect form. This form of racism extended to both domestic and international institutions. 

After this act was decreed, more police raids on Aboriginal and Island Torres youths were 

witnessed. It sanctioned an extensive and pervasive over-surveillance of young indigenous 

youths thus limiting their freedom of movement. 

 In the 1990s some Australian states passed a law known as the mandatory sensing 

law. In Western regions of Australia, laws related to juveniles (between 10 and 17 years) 

necessitated for a 12 month sentence within a juvenile institution or facility for offences. 

Additionally, these juveniles are not eligible for parole until after six months of serving their 

sentences. Till date, these laws are still operational in Western Australia. 

 The Australian government has often asserted the laws are all inclusive for both non-

indigenous and indigenous offenders. However, Some humanitarians, activists as well as law 

experts argue that these laws have disproportionately impacted the indigenous youths as 

compared to non-indigenous youth. One of the reasons they use to justify their claims is that 

there exists a specific assortment of offences subject to mandatory detention. This is 

embodied  by targeting of offences mostly committed by indigenous youths while excluding 

the offences that are common to non-indigenous youths. Some of the offences common to 

indigenous youth include fraud, shop-lifting as well as other property offences. In order to 

reduce the rates of incarceration of indigenous youths, it is fundamental to either revise such 

laws which disadvantage the indigenous youths. 

C: The Historical and Political Context 

The issue of mass incarceration has faced  mixed reactions in the political scene. Some 

politicians and other respectable authorities have openly and blatantly declared their positions 

regarding this matter. Most of them have declared that mass incarceration of indigenous 
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youth as well as targeting of offenses common to indigenous youth for mandatory sentencing 

is very wrong an should be avoided at all cost. Some of them including Dennis Reynolds, a 

14-year president of the juvenile court deciphered that after handling so many cases, he 

realized how unjust it was to incarcerate juveniles who barely even knew the purpose of their 

lives.  

He also stated that it is fundamental to support and encourage these children instead of 

constantly calling them out and judging them for their unruliness. Despite the intensity and 

magnitude of this situation, politicians and other leaders continue to disregard this issue. 

Between 1980 and 1990, several humanitarians came up with a similar approach to reducing 

mass incarceration of Aboriginal and Torres-Strait youths. However, they lacked enough 

affirmative support from politicians and other people in power who had the mandate of 

instigating change. additionally, the groups did not have sufficient funding for their activities 

D: Evidence of Change 

The re-definition or revision of laws has been seen to have very significant changes in 

the past. For example, article 37(b) was implemented in the 1900s after realizing that 

Aboriginal and Torres-Islander youth were susceptible to unfair and longer sentences as 

compared to non-indigenous youths. Article 37(b) of the Convention on the Rights of the 

Child states “no child shall be deprived of his or her liberty unlawfully or arbitrarily. The 

arrest, detention or imprisonment of a child shall be in conformity with the law and shall be 

used only a measure of last resort and for the shortest appropriate period of time.” Due to the 

legislation of this policy, the rate of unfair and longer sentences imposed on indigenous 

youths as compared to non-indigenous youths for similar offences declined by a massive 

45%.  
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Another example that may serve as evidence for change is the implementation of Youth 

Drug and Alcohol Court (YDAC) in New South Wales, Australia. It commenced in 2000 and 

mainly operated in Sydney. The main aim of this program was to minimize criminal offences 

among the youth and provide them with a wide variety of therapeutic interventions. This pilot 

program is very similar to circle sentencing because it mainly targeted serious criminal 

offenders and had the capacity to free them from custodial sentences. This policy was 

implemented and was fully functional and until July, 2012 when the Australian government 

shut down the Youth Drug and Alcohol Court. Government authorities justified this action by 

citing that the program produced an average of 20 graduates per year and this was a very 

small number considering the $4 million annual funding from the government. This number, 

however, was exclusive of youths who left after less than six months after being advised by 

the court’s solicitors. This indicates that it is very plausible to increase the age of criminal 

responsibility and circle sentencing for juveniles through legislation (Australian Institute of 

Criminologyy, 2005).  

E: Strategy for Taking Action 

In implementing the strategy, I aim at using stakeholder collaboration. The main reason 

for choosing this strategy is because theoretical frameworks regarding the changes that have 

been made or that have tried to be made insinuate that most policies for change ae not acted 

upon and are not passed into law because of lacy of stakeholder participation from all the 

relevant parties. Therefore, with adequate representation from legal, political and religious 

authorities, the legislation regarding increasing of criminal responsibility and circle 

sentencing for juveniles will be made possible.  

The following steps will be used taken in implementing the policy; 
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• Identify the relevant and appropriate jurisdictions, authorities and people who 

will support my intended policy. 

• After gaining support, redefine the need of the policy or the rescission or 

procedural development.  

• Complete and submit a policy development and review form (PDR). 

• Policy development 

• Approval of the policy by the appropriate approval authority as indicated in the 

policy governance procedure. 

• Legislation 

• Approval 

• Implementation 

• Periodic reviews 

Outcome 

The intended outcome will be the increase of the age for criminal responsibility and circle 

sentencing. The age of criminal responsibility will be increased to 14 where the teenagers 

have the capacity to understand the magnitude of their criminal offenses. Additionally,  the 

circle of sentencing will be implemented and it will be pre-requisite for the determination of 

the sentence of young aboriginal and Torres-Strait youths. Additionally, there will be more 

sensitization regarding the social disadvantages and mass incarceration of Aboriginal and 

Torres-Strait youths. 

Conclusion 

The challenges facing indigenous youth in Australia have been identified various 

times. This is especially the case when it comes to incarceration of Aboriginal and Torres 

Strait youths. However, it is not surprising that “activists and indigenous organizations draw 



9 
 

attention to the historical continuity in the removal of indigenous children and young people 

when the key issues in relation o juvenile justice have already been identified for some time 

yet the problem of over-representation appears to be deepening. Some of the issues facing 

indigenous youths have been documented since 1969 in Eggleston’s masterpieces.  

Additionally, issues related to the relationship between police and Aboriginal youths 

have been documented ever since the 1980s (Roberts et al., 1986) thereby indicating that 

Aboriginal and Torres strait youths have been socially disadvantages a very long time. The 

failure to render fair and equal judicial treatment and justice for Aboriginal and Torres Strait 

youths in Australia has been prevalent since the 1980s (Cunnen & Rob, 1987). The juvenile 

justice system offers a fulcrum for the criminalization and exclusion of indigenous youths. 

This may be connected to several factors including the administration of justice, policing and 

the interaction of a wide variety of economic and social issues. 

Almost 50% of the youths in Australian detention facilities are Aboriginal and Torres 

Strait with two-thirds of their population being held in detention without being sentenced. A 

report from the Australian Institute of Health and Welfare, AIHW, (2016) substantiates this 

fact by asserting that an average Australian has around 800 children detainees, however 72% 

of this population is made up of Aboriginal and Torres Strait youths. These detainees were 

also unsentenced for criminal offences thereby indicating that the children were either held in 

custody by policemen, were awaiting a court decision or were temporarily reprimanded.  

Additionally, Aboriginal and Torres Strait children were jailed 20 times more than 

non-indigenous youths (Human Rights and Equal Opportunity Commission, 1997). These 

indigenous youth populations also have a greater probability of  being jailed without being 

taken to court for prosecution and sentencing. Several studies have also indicated that 

indigenous youths who go through incarceration at young ages have a greater probability of 
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being re-arrested for criminal offences in their adulthood. In order to curb this problem, I 

proposed the implementation of a policy which would increase the age of criminal 

responsibility from 10 to 14.doing so, the number of Aboriginal and Torres Strait children in 

detention centers would reduce by over 650 children in youth detention centers annually 

(Allam, 2020). 

Moreover, I proposed the introduction of a policy which would facilitate circle 

sentencing. These polices will ensure that the acts of discrimination against Aboriginal and 

Torres Strait children will reduce. “Aboriginal and Torres Strait Islander children represent 

less than 6% of the total population, yet make up half of all children behind bars. This is a 

direct result of well-documented discrimination that First Nations children face over policing 

through sentencing”( Government of South Australia, Aboriginal Education and Employment 

Services. (2004). 
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